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LAW ON TENANCI ES | N LOFTS
UNSETTLED'

The steady decline of manufacturing in New York City after
Wrld War Il resulted in the growi ng vacancy of |oft buildings
which had been constructed to house small manufacturers,
primarily in southern Manhattan and al ong Brooklyn's waterfront.
During the 1960s and 1970s individuals engaging in various
artistic fields and who sought space in which to both live and
work noved into these |oft spaces. As the nunber of individuals
increased, the City and State |legislatures acted to regul ate what
had becone a sonewhat chaotic situation.

The City nodified its zoning regulations to encourage
residential conversion wthout penalizing viable manufacturing
uses, while the State anmended the Multiple Dwelling Law [MDL] to
require that converted buildings be brought up to code for
residential use. The anended |aw also allowed owners to collect
rent while the buil dings were being brought up to code and recoup
much of the cost of legalization through rent increases to
residential tenants, paid over 10 or 15 years. The loft tenants
had the right to continued occupancy and regul ated rents.

These changes in the MDL becane known as the "Loft Law' and
are codified in Article 7-C of the MDL. The New York City Loft

Board was established to resolve issues regarding the
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| egal i zation and regulation of certain loft buildings converted
to residential use.

Recently, New York City has seen a rise in |oft occupancy in
Br ookl yn and ot her now fashionable districts. However, the Loft
Law, as witten, only covers buildings that on Dec. 1, 1981, had
been occupied since April 1, 1980, as the residence or hone of
any three or nore famlies living i ndependently of one another.

Desperately seeking a forum for their clainms, tenants in
properties converted for residential use and not covered by the
Loft Law have sought to litigate in the courts the same issues
that led to the initial law s enactnent in 1982. | nherently
intertwined with this issue is the determ nation of under what
circunstances are buildings containing six or nore residential
housi ng accommopdations subject to the protection of rent
stabilization law. This article will exam ne sonme of the recent
trends in judicial decisions regarding application of rent
regul ations to | ofts.

Resi dential or Commercial ?

Fol |l owi ng enactnent of the Loft Law, many owners felt that
there would be no way for new tenants to obtain rent stabilized
status if they did not neet the requirenents of the Loft Law
The belief was that with the enactnent of the Loft Law, |oft
tenants had a renmedy and that the courts would not grant them
additional protections if they did not qualify for |oft status.
Nonet hel ess, in order to prevent scrutiny by building inspectors,
in the 1980s and 1990s owners and tenants frequently entered into

commercial leases for loft units. Sonetinmes the parties tacitly
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understood that the loft would be used at l|east partially for
residential purposes; however, sonme tenants sinply noved into
loft units after giving assurances that they intended to operate
commercial enterprises even when no such use was intended.

Regardl ess of the true nature of the occupancy, disputes
between owners and tenants began to arise. Tenants expected
residential type services in buildings that were comercial and
not suited for residential tenants. Inevitably, the |loft tenant
stopped paying rent and owners found thenselves precluded from
evicting or collecting rent since many | oft buildings |acked the
residential certificate of occupancy that allows an owner to
legally collect rent.

Owners bringing summary hol dover or nonpaynent proceedi ngs
based on the commercial |eases they had entered into with the
tenants found that some courts were not enforcing the clear and
unanbi guous |ease terns prohibiting residential occupancy once
the tenant was able to show that the loft unit was converted

and/or wused residentially. Mandel v. Pitkowsky, 425 N Y.S. 2d

926, 102 M sc.2d 478 [App. Term 1st Dept. 1979], aff'd 76 A D.2d
807 [1st Dept. 1980]; Ninth Ave. Corp. v. Randall, 199 A D.2d 13,

604 N.Y.S.2d 101 [1st Dept. 1993].

Turning to the comrercial |andlord tenant parts of the G vil
Court, owners found that courts would not adjudicate nost cases
where a tenant clainmed to be living in the nomnally conmercia
space. The housing parts of the Cvil Court would not grant an

owner relief in a nonpaynent proceedi ng because of the lack of a



residential certificate of occupancy in many of these buil dings.
Owmers ran into problens if they brought residential holdover
proceedi ngs as well. Many |loft buildings had three or nore
individuals living in them vyet since the buildings were not
properly registered as nmnultiple dwellings, owners could not
satisfy the pleading requirenent in a holdover petition that the
building was registered as a multiple dwelling. The housing
court therefore would not evict the |loft tenants even where they
were not paying rent and their |eases had expired.

Havi ng no other alternative, owners soon di scovered that
they would be forced to bring actions in the Suprene Court under
a theory of ejectnment. The supreme courts, having equitable
power, had the ability to | ook beyond the technical requirenments
of summary proceedings and to grant an owner possession if the
tenant was not paying rent or sinmply was living in a loft unit
wi t hout the benefit of a |ease. However, in defense of these
proceedi ngs, loft tenants responded that they were entitled to
protection of rent stabilization since nore than six residential
units existed in a building built prior to 1974. The Appellate
Di vision has characterized tenants' clainms of a perpetual right
to a renewal |ease while also denying an obligation to pay rent

as a "bizarre 'Catch-22' situation." Hornfeld v. Gaare, 130

A.D.2d 398, 515 N. Y.S. 2d 258 [1st Dept. 1987].Rent Stabilization.

What was becom ng apparent was that owners were not very
likely to protect thenselves by sinply pointing to the use cl ause

of the tenant's "commercial |ease” and arguing that the tenant



has no right to residential rent protections. This argunment was
particul arly unavailing where a tenant and others in the building
convincingly testified that the owner knew that the tenant woul d
be living in the building.

The 2001 case of Tan Holding Corp. v. Wallace, 187 M sc. 2d

687, 724 N.Y.S. 2d 260 [App. Term 1st Dept.] represented an
extension from the prevailing law regarding rent stabilization

coverage for loft units. |In the Tan Holding case, the Appellate

Term determ ned that even though the purpose of the Loft Law is
to confer rent-stabilized status on legalized "interim nultiple
dwel l'ings,"” buildings that do not necessarily qualify for |oft
coverage pursuant to the Loft Law, for whatever reason, may stil
be subject to rent stabilization coverage pursuant to the
Enmer gency Tenant Protection Act.

Most significantly, the Appellate Term rejected the
l andl ord's argunment that the |ocation of the building in an area
zoned for manufacturing which prohibits residential occupancy
creates a bar to rent stabilization protection. The case caused

many real estate practitioners to wonder if the Loft Law was

rendered an extraneous piece of legislation by the Tan Hol ding
court's decision since it seened that tenants coul d have received
through the courts nost of the same benefits that the Loft Law
best owed wi t hout the Loft Law having been in existence.

Since the decision, sone other courts have followed the

rationale of Tan Holding v. WAllace in determ ning that buildings

| ocated in manufacturing districts are not precluded from rent



regulation. 111 on 11 Realty Corp. v. Norton, 189 M sc.2d 389,

732 N.Y.S. 2d 840, 2001 N.Y. Msc. LEXIS 383 [Sup. C., Kings Cy.
2001] .
In 182 Fifth Avenue, LLC v. Design Developnent, Inc., 300

A.D.2d 198, 751 N Y.S.2d 739 [1st Dept. 2002] the Appellate
Di vi sion upheld Justice Leland Degrasse's determ nation that the
exi stence of the Loft Law does not prevent rent stabilization
coverage since lofts are not specifically excluded from the
Emer gency Tenant Protection Act and rent stabilization coverage.
The decision was partially based on the fact that the enactnent
of the Loft Law did not legislatively negate judicial
determ nations nmade prior to its enactnent which found rent
stabilization coverage in buildings containing six or nore
residenti al loft wunits that did not have a residential

certificate of occupancy. See Mandel v. Pitkowsky, 102 M sc. 2d

478, 425 N. Y.S.2d 926 [App. Term 1979] aff'd 76 A D.2d 807, 429
N.Y.S.2d 550, 1980 N.Y. App. Div. LEXIS 11837 [1st Dept. 1980].
However, one of the nost recent appellate cases on this

issue, Wilinsky v. Kee Yip Realty, 2003 N. Y. App. Div. Lexis 1788

[1st Dept. 2003] acted to limt the decision in Tan Holding by

refusing to extend rent stabilization coverage to "tenancies that
are illegal and incapable of becomng legal." 1d.

Pri mary Resi dence | ssues.

Still, as in many rent regul at ed | andl or d- t enant
relationships in New York City where tenancy is a cottage

i ndustry, some |loft tenants have found ways to use the expandi ng



tenant protections to unfair econom c advantage. Just as in run-
of-the-m Il rent regul ated apartnents, sone tenants have taken to
l[iving away from the loft units for which they are seeking rent
stabilized protection. For exanple, in one recent Suprene Court

case, Kanminsky v. WIlson, Index No. 18187/98, decided after trial

Cct. 10, 2002 [Sup. C., Kings Cy., Aliotta, J.] while the
tenant had at one point lived in a Brooklyn commercial |oft
building since the early 1990s he decided to nobve to a
residential building in 1999, after he stopped paying his rent at
the loft space due to a dispute with the |andlord over repairs.

During the course of the five-year litigation, the nanmed
tenant illegally sublet the loft unit to dozens of individuals,
sonetines turning the roons over in a nonth or two. The tenant
admtted collecting tens of thousands of dollars in rent while
not paying any rent to the landlord for many years. At the sane
time he admtted he paid phone and Con Ed bills at a Manhattan
apartnment owned by his nother and paid rent to her. The tenant
regi stered his car in Manhattan and nade thousands of phone calls
from that apartnent while advertising the loft for rent in the
Vi | | age Voi ce.

After trial, the court found that the tenant had shown that
al t hough there were at least six residential units at the subject
building he was not entitled to the protection of the rent
stabilization | aws because of the fact that he was not a primary
resident of the premses and he had profiteered on the unit by

charging and collecting rent while failing to pay any rent



hi nmsel f. The court, however, did not allow the landlord to
recover damages in the form of unpaid use and occupancy because
the landl ord's predecessor had known of the tenant's residential
use and because the |oft was not legal for residential use.

This decision could be said to have relied in part on the

Court of Appeals case In the Mtter of Lower Mnhattan Loft
Tenants et al. v. New York Cty Loft Board, 66 N.Y.2d 298, 487

N. E. 2d 889, 496 N.Y.S. 2d 979 [1985]. In that case the Court of
Appeals held that despite the absence of a specific provision
concerning sane in the Loft Law, where a tenant seeks the
protection of rent regulation he is required to show that he
mai ntains the prem ses as his primary residence despite the fact
that he is not subject to rent regulation at the commencenent of
t he acti on.

The Lower Manhattan Loft Tenants Court found as a matter of
public policy that construing state law as inposing on the
property owner an obligation to convert space only wused
occasionally as housing would be inequitable and frustrate the
rent regulatory laws whose stated purpose is to alleviate an
acute housing shortage. Thus, in cases where |oft tenants want
the benefits of rent stabilization, |andlords have another
defense to such a claim by asking the court to engage in a
determ nation of the tenant's primary residence pursuant to the

standards set forth in Sommer v. Ann Turkel, Inc., 137 Msc.2d 7,

522 N.Y.S. 2d 765 [App. Term 1st Dept. 1987], which was cited by
the court in Kam nsky.



The Kam nsky court also relied on the fact that the tenant
had profiteered from the apartnment while not paying any rent.
The evidence in the case showed that the tenant had been earning
approxi mately $2,000 a nmonth in rental fees while not paying any
rent for five or six years.

The court cited the sem nal case of Continental Towers V.

Freuman, 128 M sc. 2d 680, 494 NY.S.2d 595 [1st Dept. 1985] for the
proposition that rent stabilization rights should not be granted
to those who seek to defraud the landlord or their illegal
subt enant s. Cont i nent al Tower s puni shes tenants who
commercialize or profit off their residences while seeking rent
stabilization protections. Significantly, tenants have no
opportunity to cure their default when they act to defraud
| andl ords or subtenants in this manner since the public interest

is not furthered by permitting a cure. See Continental Towers,

supr a.

O her Def enses.

Landl ords have other defenses to a tenant's claimthat they
are entitled to rent regulatory protection, including the claim
that it is sinply not economcally feasible to legalize the unit
and bring it in conpliance with the relevant housing codes. See

Etlin v. Pepper, N Y.L.J., April 26, 2000, p. 25 [Gv. C. Kings

Co., Silber, J.]; see Bernard v. Scharf, 93 NY.2d 842, 675

N.Y.S. 2d 64 [1st Dept. 1998], rev'd as noot 93 N Y.2d 842, 711
N.E.2d 187 [1999]. \Where a landlord can offer evidence tending

to denonstrate it would be unduly burdensone or economcally



infeasible to legalize the occupancy, an eviction order may be
warranted, although the courts have left open the possibility
that the tenant may be left with a claimfor damages.

The Etlin case dealt with another point that is sure to
receive nore judicial treatnment in the future, that is, what
constitutes a housing accommodation that nay be covered by rent
regul ati ons. Some loft tenants have attenpted to create
additional wunits by building partitions and creating nore roons
and then claimng that each additional room constitutes a housing
accomodati on, apparently with the hope that they can get to the
magi ¢ nunber of six residential units to obtain rent stabilized
status. The Etlin court determ ned that a housi ng acconmodati on
could consist of any separate dwelling unit in a Cass "A" or
Class "B" multiple dwelling.

This decision is problematic in sone respects. The court
relied on two cases in determning that a unit need not contain a
bat hroom or kitchen to be considered a separate dwelling unit in
a Cass "B" nultiple dwelling. The two cases relied on by the

court, Gacecor Realty Co., Inc. v. Hargrove, 160 Msc.2d 963

[ App. Term 1st Dept. 1994], aff'd 221 A D .2d 237 [1lst Dept.
1995], aff'd 90 N.Y.2d 350 [1997], and Becker v. Mnufacturers'

Trust Co., 262 AD 525 [1941], involved units constructed prior to
April 30, 1956. Pursuant to New York City Admnistrative Code
88[27-2077 it becane illegal to create "roomng units" which
woul d qualify as a separate dwelling unit in a Cass "B" nultiple

dwel ling after that date. It seens |ikely that other courts wll
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have the opportunity to determne whether artificially and
illegal multiple dwelling units are worthy of obtaining rent
stabilized status.

It has becone evident that there are a nyriad of factual
situations that can be applied to this re-energing and seem ngly
ever changing area of [|aw The nost frequent result has been
that owners who were nerely attenpting to garner sonme inconme from
buildings in what was a bad New York Cty rental nmarket
unwittingly subjected their buildings to rent regulation by
failing to insist and insure that tenants were not residing in
conmer ci al spaces.

The parties to these arrangenents should be m ndful of the
oft quoted Court of Appeals statenent regarding the Cty's rent
control law as an "inpenetrable thicket confusing not only to

laynen but to lawyers,” Mtter of Christopher v. Joy, 35 N Y.2d

213, 220 [1974], in attenpting to determne the role of the Rent
Stabilization Law and Code in conjunction with the new energing
body of post-Loft Law litigation. One thing is certain: loft
tenants will seek new ways to convince the courts that they cone
under the anbit of rent regulatory coverage while owners wll
respond with creative legal argunents to maintain the commercia

character of their buildings.
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